STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Kenmore Drugs, Inc.
Jason Silberman & Robert Turkel, Indiv. & as Off. AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax :
under Article 28 & 29 of the Tax Law
for the Period 6/1/71-2/24/74.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
3rd day of October, 1980, he served the within notice of Determination by mail
upon Kenmore Drugs, Inc., Jason Silberman & Robert Turkel, Indiv. & as Off., the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Kenmore Drugs, Inc.
Jason Silberman & Robert Turkel, Indiv. & as Off.
2017 Church Ave.
Brooklyn, NY 11226
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

3rd day of October, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Kenmore Drugs, Inc.
Jason Silberman & Robert Turkel, Indiv. & as Off. AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 6/1/71-2/24/74.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
3rd day of October, 1980, he served the within notice of Determination by mail
upon Robert T. Shulman the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Robert T. Shulman
4] Ann Dr.
Freeport, NY 11520

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

3rd day of October, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

October 3, 1980

Kenmore Drugs, Inc.

Jason Silberman & Robert Turkel, Indiv. & as Off.
2017 Church Ave.

Brooklyn, NY 11226

Gentlemen:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Robert T. Shulman
41 Ann Dr.
Freeport, NY 11520
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application
of

KENMORE DRUGS, INC.,
JASON SILBERMAN
and
ROBERT TURKEL,
- Individually and as Officers

DETERMINATION

o0

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period June 1, 1971

to February 24, 1974.

Apialicants, Kermore Drugs, Inc., 2017 Church Avemue, Brooklyn, New York

11226, and Jason Silberman and Robert Turkel, individually and as officers, filed
. an application for revision of a determination or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the period June 1, 1971 to February 24,
1974 (File No. 11789). |

A farmal hearing was held before Michael Alexarder, Hearing Officer, at the
offices of the State Tax Comission, Two World Trade Center, New York, New York, om
June 21, 1978 at 3:10 P.M. and was continued to conclusion before Julius E. Braun,
Hearing Officer, at the same offices on December 14, 1978 at 2:45 P.M. Applicant
Jason Silberman appeared by Robert T. Shulman, Esq. Robert Turkel did not appear.
The Audit Division appeared by Peter Crotty, Esq. (Paul A. Lefebvre, Esq., and
James Morris, Esq., of counsel).

| ISSUE

Whethexr amlicahts are liable for additional sales taxes asserted pursuant to

audit far the period June 1, 1971 to February 24, 1974.
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1. On pril 21, 1975, as the result of an audit, the Anit Division iseued ©
UlaNoticeofDeterm.nationardDataxﬂforPaymentofSalesmﬂUse'ImnasDueagajnst |
. Kemmore Drugs, Inc., Jason Silbeman and mbert Turkel, ixﬂividually and aa office:‘s,
" in the amount of $12,511.12, plus penalty and interest of $4,024.28, for a total
due of $16,535.40 for the period June 1, 1971 to February 24, 1974. (Kermore

- Drugs, Incwhade:mtedaoomentemtezﬂingt}nperiodof muﬁ.&xfmaw :
0 Septauber 20, 1975.) R RETRT A '
. v 2.. Applicant Keumm Drugs, Inc. ("Kenmre") operated a disccunt dmg shcre

inﬁfooklyh,NewYork. 'mestorewasrepossessedwﬂerasecuntyamtwith |
its suppliers and was subsenmem:ly s0ld in Fehruary 1974. 'me offiwr:s were m&rt ) .
Turkel, President and Jason Silberman, Secrebary/‘l!reasurer. ” R
3. " The auiitwascamemedmcctdoer 30, 1974. -'me onlyreoom’dsmilable
ware same check dishursements which were ﬂlegible, acoamtant’s wcrksheqﬁs axﬂ
Federal incame tax returns and sales tax returns. ‘nm:e were no invoices to > it

| ‘substantiate dish:rsauents. As a result thex:eof, the afctranentimed mt:l.ceof

“nil wr
-3;,:.

D T D

detarmnation was prepared for additmnal tams due estimated at $12,’511.12f ® " e
N Asecordauditmsperfcmadile?Susmgmermﬂsm}dandmm e
by the successor m basiness to apphcam: Kenmore. 'ma following infou:matim was °

obtainsd ‘Total prescription sales for Kenmore in November, 1972 were $3,936.50.
~ A‘markup test of prmlptlms based on 1975 prioes resulted in a markqp of'37.t0’* L
. percent, which ind:l.cated that Kemnra's cost of preacriptims was $2, avo.oe. The 2
Audit Division then doubled this amount to $S, 740.00 in order to covet prascripﬁ.oﬁ ‘
. refills and sales over—the—camtm: of nontaxable medicated itm 'me pe:\:muqe‘ o

by T St e
i ST e RN

,of nontaxable purchases to’ total purchases for lh!!l i - 1972 s tﬂ e e
60,7 percent. 'Dotal purchases for the mxht period were dater.mined to be szﬁ,ﬁs.ss, S







7

' of which 60.7 percent was considered nontaxsble, with the balance of 39,3 percent,
or $108,678.81, oonsidered taxable items. Application of a 38.08 percent markup to
the $108,678.81 taxable purchases resulted in a camputation that Kenmore's total -
taxable sales far the audit period were $150,063.70.
Kenmore reported sales of $42,709.00, resulting in a difference of

$107,354.70, which at 7 percent tax resulted in a revised tax due of $7,514.83. *

4. 2Applicant Kenmare had a closing inventory which valued at cost amonted
to $20,000.00. Credit for the closing inventory was not given by the Adit Division
in its markup of purchases and cawputation of additional tax due.

CONCLUSIONS COF LAW

A. That section 1138(a) of the Tax Law provides, in part, that if a return
when filed is incarrect or insufficient, the amount of tax due shall be determined’
‘fransud‘xinfou:matimasmaybeavailable. |

B. That with the exception of not allowing for a closing inventory, the |
Audit Division properly and carrectly determined the sales tax due for the audit
period in campliance with the language and intent of secticn 1138(a) of the Tax -

ﬁlatthaapphcatimofkezmxenmgs, Inc., Jasan Sﬂbexnmmdndaert
Turkel, ﬁxiividxmﬂymdasofficers,isgrmtedtotlnexthnﬁicabedincm-
clusion of Law "B" above. mmtmvmlmmmmbyduwtedtomviseﬂn
NoﬂceofDetemi:mtimaﬂDanmﬁforPamtofSalesaﬂUseTmes&nisand
Ppril 21, 1975 to reflect an additional tax due of $6,755.11. BAs revised, the
notice is sustained. |
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